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Guidance for Same-Sex Marriage Filings
-by Neil E. Harl*  
 As is now widely known, the United States Supreme Court, by a 5 to 4 vote, on June 
26, 2013,1 struck down Section 3 of the Defense of Marriage Act.2 That Act had barred 
the federal government from recognizing same-sex marriages which had been legalized 
by some states.3 The case also allowed same-sex marriages to resume in California by 
declining to decide a separate case. 
	 The	Internal	Revenue	Service	has	now	issued	guidance	on	tax	return	filing	and	filing	
status for same-sex married couples.4
The Windsor case
 Justice Anthony Kennedy, writing the majority opinion, stated that “ . . . the federal 
statute  is invalid, for no legitimate purpose overcomes the purpose and effect to disparage 
and to injure those whom the State, by its marriage laws, sought to protect in personhood 
and dignity.”5 By seeking to displace the protection and treating those persons as living 
in marriages less respected than others, “. .  . the federal statute is in violation of the Fifth 
Amendment.”6 The court held that the Defense of Marriage Act (DOMA), because of its 
reach	and	extent,	departed	from	the	history	and	tradition	of	reliance	on	state	law	to	define	
marriage.7
Justice Kennedy was joined by Justices Ruth Bader Ginsburg, Stephen Breyer, 
Sonio Sotomayor and Elena Kagen in the majority opinion. Chief Justice John Roberts and 
Justices	Antonin	Scalia	and	Samuel	Alito	all	filed	dissenting	opinions.	Justice	Clarence	
Thomas joined Scalia’s dissent in whole and parts of Alito’s opinion. 
 In the Windsor  case, the plaintiff, Edie Windsor had sued the federal government after 
the Internal Revenue Service denied her request for refund for the $363,053 in federal 
estate tax she paid after her spouse, Thea Spyer, died in 2009 and her estate was denied a 
marital deduction.8 Windsor was not a “surviving spouse.”9
 It is important to note that the Supreme Court did not deal with Section 2 of DOMA 
which	specifies	that	no	state	is	required	to	recognize	a	same-sex	marriage	recognized	by	
another state. Resolution of that issue remains for another day. 
IRS Guidance
 The key point in the Internal Revenue Service guidance as a result of the United States 
v. Windsor decision10 is that “. . .for Federal tax purposes, the terms “husband and wife,’ 
“husband,’ and ‘wife’ include an individual married to a person of the same sex if they 
were lawfully married in a state whose laws authorize the marriage of two individuals of 
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 9  I.R.C. § 2056 (the statute refers to “. . . .his surviving spouse.. 
. . “).
 10  See Note 1 supra.
 11  Rev. Rul. 2013-17, I.R.B. 2013-38.
 12  1958-1 C.B. 60.
 13  Rev. Rul. 2013-17, I.R.B. 2013-38.
 14  Id.
 15  See Rev. Rul. 2013-17, I.R.B. 2013-38 (September 16, 2013 
is the effective date of Rev. Rul. 2013-17).
 16 See Congressional Research Service, “The Potential Federal 
Tax Implications of United States v. Windsor  (Striking Section 
3 of the Defense of Marriage Act (DOMA)): Selected Issues, 
September 9, 2013,” (warning that taxpayers in same-sex 
marriages who want to amend prior year’s returns for reasons 
other	than	changing	the	filing	status	should	proceed	with	caution;	
unclear	whether	they	would	be	required	to	change	their	filing	
status if amending their returns after September 16, 2013).
 17  I.R.C. § 63(c)(6)(A).
 18  I.R.C. § 6511(a).
 19  I.R.C. §§ 6501(c)(4), 6511(c).
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the same sex, and the term ‘marriage’ includes such marriages 
of individuals of the same sex.”11 The ruling notes that this is 
consistent with Rev. Rul. 58-6612 which held that the marital 
status for Federal income tax purposes of individuals who have 
entered into a common-law marriage in a state that recognizes 
common-law marriages would be treated as “married.”13
 The IRS position thus applies to any same-sex marriage that 
is legally entered into in the 50 states, the District of Columbia, 
a U.S. territory or a foreign country. 
 The IRS guidance also states that the term “marriage” does 
not include “ domestic partnerships, civil unions or other similar 
formal relationships recognized under state law that are not 
denominated as a marriage under the state’s law. . .”14
Filing status
 For the 2013 tax year, and all future tax years, same sex 
spouses	who	 are	 legally	married	must	 generally	file	 federal	
income	 tax	 returns	as	married	filing	 jointly	or	married	filing	
separately. For all prior open tax years, same-sex spouses who 
file	 an	original	 return	on	or	 after	September	 16,	 2013,	must	
also	 generally	file	 as	married	filing	 jointly	 or	married	filing	
separately.15	For	2012	returns	filed	before	September	16,	2013,	
and for all prior tax years that are still open under the statute 
of limitations, legally married same-sex couples may choose to 
amend	their	federal	income	tax	returns	to	claim	married	filing	
jointly	 status	 or	married	filing	 separately	 status,	 but	 are	 not	
required to do so.16 
	 It	 is	 important	 to	 note	 that,	 for	married	 individuals	 filing	
separate returns, if one spouse itemizes deductions, the other 
spouse must do the same, regardless of whether the standard 
deduction would otherwise be larger.17 This rule does not apply 
to	unmarried	couples	who	file	separate	returns,	of	course.	
 The statute of limitations for amending a return involving 
a	credit	or	refund	is	generally	three	years	from	the	filing	date	
or two years from the date the taxes are paid, whichever is 
later.18 The limitations period on open years can be extended 
by agreement or through a protective refund claim.19
 For same-sex married couples, it is important to check the 
entire range of tax provisions to see if amending the return for 
prior years would be an advantage or disadvantage.
ENDNOTES
 1  Windsor v. United States, 699 F.3d 169 (2d Cir. 2012), aff’d, 
570 U.S. __, 133 S.Ct. 2675 (2013).
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 3  Id.
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(2013).
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(2013).
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